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Plaintiffs have recently submitted hundreds of pages of new, previously undisclosed
expert analysis and opinions. These untimely and undisclosed expert opinions will require a new
round of expert rebuttal work from Defendants’ experts unless they are stricken in accordance
with the Federal Rules and this Court’s scheduling Orders. Accordingly, Defendants respectfully
file this Motion to Strike Plaintiffs’ New and Undisclosed Expert Opinions [Misc. Exhibits to
Dkt. Nos. 2058, 2064, 2071, 2072, 2074, 2083, 2103, 2116, 2130, 2156, 2158, and 2198], and
state as follows:

l. BACKGROUND

Plaintiffs’” expert reports were originally due December 3, 2007. [Dkt. No. 1075]. In
October 2007, the Court granted Plaintiffs an across-the-board extension until April 2008 to
submit expert reports on all issues other than damages. [Dkt. No. 1376]. In March 2008,
Plaintiffs again sought and were granted another enlargement of time, until May 2008, to submit
their non-damages expert reports, and thereafter secured a third extension for reports from a
subset of non-damages experts. [Dkt. Nos. 1658 and 1706, respectively].

Throughout the course of this litigation, the aggregation of Plaintiffs’ delays has required
defense experts to revisit work already completed, in some cases to re-start their work from the
beginning, and has generally impeded Defendants’ ability to prepare their case for trial. See
generally, Dkt. No. 1759. Plaintiffs’ multiple late submissions, Magistrate Judge Joyner noted,
were “extremely unfortunate” as they were “detrimental to the timely resolution of this case” and
“force[d] the Court to extend the date Defendants’ expert reports are due.” [Dkt. No. 1787].

Even after Magistrate Judge Joyner’s admonition, during the deposition of Dr. Dennis
Cooke, Plaintiffs attempted to enter into evidence a supplemental report incorporating samples

taken, data compiled, and analysis performed well-beyond the deadline for submission of the
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Cooke and Welch report. In response to Defendants’ objections, Plaintiffs moved in January
2009 for leave to submit belatedly this untimely supplementation. [Dkt. No. 1826]. On January
29, 2009, this Court held that “a supplemental expert report that states additional opinions or
rationales or seeks to ‘strengthen’ or ‘deepen’ opinions expressed in the original expert report
exceeds the bounds of permissible supplementation and is subject to exclusion under Rule
37(c)(1),” and denied admission of the Cooke-Welch supplement. [Dkt. No. 1839].
Likewise, during the depositions of Defendants’ experts Alex Horne, Glenn Johnson, and
Brian Murphy, Plaintiffs again attempted to introduce new work and new analysis generated by
Plaintiffs” experts after the final deadline for the complete disclosure of Plaintiffs’ expert work in
this case. Over defense objections, this pattern of behavior continued throughout several of the
depositions, always with Plaintiffs’ counsel claiming that the new information was simply
“rebuttal” permitted by this Court. To the contrary, Plaintiffs were injecting new data and
analysis into evidence.
Defendants filed a Motion for Clarification on this issue, and in its April 17, 2009

Opinion and Order, this Court held:

Rebuttal denotes evidence introduced by a plaintiff to meet new

facts brought out in his opponent’s case in chief. At trial, it is

properly within the discretion of the trial judge to limit rebuttal

testimony to that which is precisely directed to rebutting new

matter or new theories presented by the defendant’s case-in-chief.

Rebuttal is not an opportunity for the correction of any

oversights in the plaintiff’s case in chief.! [Dkt. Nos. 1972 and

1989, respectively] (Internal citations omitted; emphasis added).

In spite of the Court’s clarifications regarding rebuttal and supplemental expert work,

Plaintiffs have continued to submit new expert opinions belatedly, as evidenced by their recent

! Further, this Court held in its January 29, 2009, Order that only “true” rebuttal testimony would
be permitted during the trial. [Dkt. No. 1842].
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filings incorporating newly-disclosed work and opinions contained in declarations of multiple

Plaintiffs” experts and in declarations of previously unidentified “witnesses” who claim to be

experts for Plaintiffs (specific instances of such supplemental work are discussed infra).

This Court’s previous Orders directly address the issue of supplemental and rebuttal

expert opinions. For example, Magistrate Judge Joyner’s Opinion and Order of October 28,

2007, regarding the Scheduling Order and distinguishing between errata to correct a report and

supplementation to bolster an expert report, expressly instructed that late expert opinions would

only be permitted to the extent they corrected actual errors in the experts’ previously-submitted

work. [Dkt. No. 1787].

In keeping with Magistrate Judge Joyner’s Order, any supplemental work completed by

Plaintiffs’ (disclosed or previously undisclosed) experts should be stricken, as the new material

inappropriately serves to bolster the experts’ work with new, supplemental opinions or to

introduce new experts at this late stage of the case who offer their opinions to attempt to bolster

or deepen the opinions of experts who issued timely reports for Plaintiffs. Admission of, or

reliance upon, these additional, supplemental, and untimely opinions, in some cases from

previously undisclosed “experts”, allows Plaintiffs to present a moving target for Defendants as

exhibit and trial deadlines loom. Defendants request once again that the Court rein in Plaintiffs’

continued violations of its scheduling Orders by striking the untimely, supplemental declarations

offered by both disclosed and previously undisclosed “experts.”

1. LEGAL STANDARD

Courts faced with the decision whether or not to admit supplemental expert opinions first

consider Fed. R. Civ. P. 26(e), which provides, in pertinent part:

(1) In General. A party who has made a disclosure under Rule 26(a) — or
who has responded to an interrogatory, request for production, or request
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for admission — must supplement or correct its disclosure or response . . .
in a timely manner if the party learns that in some material respect the
disclosure or response is incomplete or incorrect, and if the additional or
corrective information has not otherwise been made known to the other
parties during the discovery process or in writing . . . .

(2) Expert Witness. For an expert whose report must be disclosed under

Rule 26(a)(2)(B), the party’s duty to supplement extends both to

information included in the report and to information given during the

expert’s deposition. Any additions or changes to this information must be

disclosed by the time the party’s pretrial disclosures under Rule 26(a)(3)

are due.

While an affirmative duty to correct errors in expert reports exists, this duty does not
extend beyond correcting or completing errors in original reports. As this Court confirmed in its
January 29, 2009 Order, “the right to supplement under Rule 26(e) is not without limits.” [Dkt.
No. 1839]. In first analyzing this issue, this Court determined that a report which attempts to
“strengthen or deepen” the original opinions expressed by the expert in fact exceeds the bounds
of permissible supplementation. [Dkt. No. 1839].

Further, this Court has noted that Rule 26(e) “allows supplementation of expert reports
only where a disclosing party learns that its information is incorrect or incomplete.” Citing
Quarles v. United States, 2006 U.S. Dist. LEXIS 96392 (N.D. Okla. Dec. 5, 2006) (emphasis
added). [Dkt. No. 1787]. The court in Quarles struck additional testing performed by the
plaintiff’s expert after submission of the original expert report, relying on Akeva v. Mizuno, 212
F.R.D. 306, 310 (M.D.N.C. 2002), which states:

Rule 26(e) envisions supplementation when a party’s discovery
disclosures happen to be defective in some way so that the
disclosure was incorrect or incomplete and, therefore, misleading.
It does not cover failures of omission because the expert did an
inadequate or incomplete preparation. To construe
supplementation to apply whenever a party wants to bolster or
submit additional expert opinions would [wreak] havoc in docket

control and amount to unlimited expert opinion preparation.
(Emphasis added).
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As the court in Akeva foretold, unlimited supplemental testing, analysis, and opinions by
experts would result in moving targets for opposing parties and prohibit the timely resolution of
cases relying upon expert testimony.

Additional Tenth Circuit case law addressing this specific issue confirms the findings in
Akeva. See generally, Akeva v. Mizuno, 212 F.R.D. 306, 310 (M.D.N.C. 2002); Cohlmia v.
Ardent Health Servs., LLC, 2008 WL 3992148 (N.D. Okla. Aug. 22, 2008); Quarles v. United
States, No. 00-CV-0913, 2006 U.S. Dist. LEXIS 96392 (N.D. Okla. Dec 5, 2006); and Palmer v.
Asarco Inc., No. 03-CV-059, 2007 U.S. Dist. LEXIS 56969 (N.D. Okla. Aug. 3, 2007).
Plaintiffs in the instant matter are impermissibly supplementing their experts” work by
introducing this newly-created work through the proverbial backdoor, as declarations attached to
recent motions and responses.

Aside from the portions of Rule 26 disallowing unlimited supplementation of expert
reports, Rule 26 also requires the disclosure of experts: “In addition to the disclosures required
by Rule 26(a)(1), a party must disclose to the other parties the identity of any witness it may use
at trial to present evidence under Federal Rules of Evidence 702, 703, or 705.” Rule 26(e) does
not allow a party to use supplemental reports to “sandbag one’s opponents with claims and issues
which should have been included in the expert witness’ report.” Palmer v. Asarco, Inc., No. 03-
CV-059, 2007 U.S. Dist. LEXIS 56969, at *15 (quoting Leviton Mfg. Co. v. Nicor, Inc., 245
F.R.D. 524 (D.N.M. 2007)).

In determining whether an untimely expert disclosure or report violation nevertheless
may be permitted, courts consider four factors: whether 1) the party against whom the expert
testimony is offered is prejudiced or surprised; 2) the offering party can cure the resulting

prejudice; 3) the late testimony would disrupt trial; and 4) the offering party is acting in bad
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faith. Woodwaorker’s Supply, Inc. v. Principal Mut. Life Ins. Co., 170 F.3d 985, 993 (10th Cir.
1999). Undoubtedly, here, Defendants are parties prejudiced by untimely contributions by
Plaintiffs” experts. As discussed in greater detail below, Plaintiffs’ recent summary judgment
and Daubert briefs are accompanied by a number of declarations setting out new expert work
and opinions, in some cases from previously-undisclosed experts. As in Palmer, Defendants are
faced with declarations that are “essentially... new expert report[s] with new opinions, and
defendants would need to depose [the expert] before trial to prepare a meaningful Daubert
challenge.” Palmer, 2007 U.S. Dist. LEXIS 56969, at *13.

Fed. R. Civ. P. 37(c)(1) states that “if a party fails to provide information or identify a
witness as required by Rule 26(a) or 26(e), the party is not allowed to use that information or
witness to supply evidence on a motion, at a hearing, or at a trial,” (emphasis added).
Therefore, under Rule 37, the appropriate remedy for undisclosed expert declarations is to strike
these documents in their entirety. In a situation involving a case of this magnitude, adherence to
this Court’s Orders regarding discovery is crucial to ensuring a timely and efficient discovery
process. Plaintiffs” attempt to use various Daubert and dispositive motions as an opportunity to
fix their expert case, as illustrated by the declarations discussed infra, so near the trial date is
unacceptable. Accordingly, Defendants request the Court strike these certain declarations
proffered by Plaintiffs both through disclosed and previously undisclosed experts.

Specifically, Defendants move this Court for an order striking the following declarations
in their entirety: Rick Chappell [Dkt. No. 2072-6, Ex. E and 2198, Ex. E]; Jim Loftis [Dkt. Nos.
2064-5, Ex. 4; 2083-4, Ex. C; 2074-4, Ex. C; 2072-5, Ex. D; 2116-6, Ex. H; and 2198, Ex. D];
Michael Sadowsky [Dkt. Nos. 2116-1, Ex. D1; 2116-2, Ex. D2; and 2116-3, Ex. E]; Tamzen

Macbeth [Dkt. No. 2116-4, Ex. F]; Jennifer Weidhaas [Dkt. No. 2116-5, Ex. G]; Darren Brown
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[Dkt. No. 2058-7, Ex. F]; Roger Olsen [Dkt. Nos. 2103-10, Ex. 116; 2064-4, Ex. 3; and 2083-5,
Ex. D]; Christopher Teaf [Dkt. No. 2071-4, Ex. C; 2130-3, Ex. 82; and 2156-2, Ex. 1]; Bernard
Engel [Dkt. No. 2158-1, Ex. C]; and Berton Fisher [Dkt. No. 2198, Ex. H ].
111.D1SCUSSION

A. Rick Chappell’s declarations filed in support of Plaintiffs’ Daubert challenge to Dr.

Charles Cowan and in response to Defendants’ Daubert challenge to Dr. Roger

Olsen present untimely testimony from an undisclosed expert and should be

stricken.

Plaintiffs support their Motion in Limine to exclude Defendants’ witness Charles Cowan,
Ph.D., and their response opposing Defendants” Motion to exclude Plaintiffs” witness Roger
Olsen, Ph.D., with the testimony of a previously undisclosed expert, Dr. Rick Chappell. [Dkt.
No0.2072-6, Ex. E and Dkt. No. 2198, Ex. E]. Plaintiffs failed to disclose Dr. Chappell pursuant
to Federal Rule of Civil Procedure 26(a)(1) or Federal Rule of Evidence 702, 703, or 705. See
Plaintiffs” April 1, 2008, letter to Defendants listing Rule 26 Testifying Experts. [Attached as
Exhibit A]. Because Plaintiffs failed to disclose Dr. Chappell, Defendants have not been
provided with any of the mandated disclosures regarding his expertise or opinions and the basis
for the opinions, nor have they had the opportunity to discover or review his considered materials
and to depose him.? This failure is substantially prejudicial to Defendants, as Defendants are
hindered in their ability to assess Dr. Chappell’s claims, disclosures, and opinions in meeting his
attack on Dr. Cowan’s disclosed work in this case. Dr. Chappell, therefore, may neither testify at

trial nor in support of a Daubert motion. See Honaker v. Innova, 2007 U.S. Dist. LEXIS 30222,

at **2-3 (W.D.K.Y. Apr. 23, 2007) (“Federal Rules provide that when a party fails to make Rule

2While Defendants have requested Plaintiffs to produce Dr. Chappell’s materials, this in no way
constitutes a waiver of the untimeliness of the opinions and/or work by Chappell, nor does it
excuse the failure to make complete, timely Rule 26 disclosures regarding his status as a witness
in the case. See Exhibit B.
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26 disclosures, and those failures are not harmless, the party may not use the non-disclosed
evidence at a trial, a hearing, or on a motion.”) (emphasis added).

Dr. Chappell’s declaration is doubly improper because he provides extensive testimony
regarding the manner in which the principal component analysis of Plaintiffs’ expert Dr. Olsen
was designed and executed, details that should properly have been included in Olsen’s report,
considered materials, or deposition. See generally Dkt. No. 2072-6, Ex. E. For example, Dr.
Chappell purports to explain how Dr. Olsen supplied values for missing test results. Id. at §11.
He purports to explain the proper procedure for gathering Dr. Olsen’s datasets. Id. at 8. And,
he references Dr. Olsen’s “protocols” without ever actually identifying where Olsen used or set
them out. Id. at 9. Dr. Chappell also submitted 36 pages of declaration in support of Plaintiffs'
response to Defendants’ Daubert motion seeking to preclude Dr. Olsen's work. See Dkt. No.
2198, Ex. E. This second declaration likewise supplies new explanations and background facts
that should properly have come from Dr. Olsen in a timely manner compliant with the rules of
discovery.

The reason Dr. Chappell has such intimate familiarity with Dr. Olsen’s work is because
Chappell apparently performed large portions of it. See Olsen 9-11-08 Depo. at 23:8-26:20; see,
e.g., id. at 300:22-301:5 (Dr. Chappell “had the expertise in the programs to run the statistical
analysis”); id. at 301:6-15 (Dr. Chappell, not Dr. Olsen, ran SysStat and generated every PCA
run produced in support of Olsen’s report); id. at 308:7-309:9 (Dr. Chappell wrote the
proprietary software that sets up Dr. Olsen’s PCA runs). Yet Plaintiffs never made the
appropriate disclosures to identify Dr. Chappell as a potential testifying expert. As a result,

Defendants know very little about Dr. Chappell’s work and have had no opportunity to depose
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him. Despite these failures, Plaintiffs have now submitted two declarations which supplement
Dr. Olsen’s report and discovery with new background facts and analysis.

As the Seventh Circuit made clear in Dura Automotive Sys. v. CTS Corp., 285 F.3d 609
(7th Cir. 2002), a party cannot rescue an expert from a Daubert challenge by submitting
declarations from other experts whose work went beyond mere technical assistance and into
independent professional judgment. Id. at 613-14. To do so is to submit a new expert report.
Here, in essentially designing Dr. Olsen’s PCA work, and as evidenced by the fact that he, not
Olsen, is called upon to explain it, Dr. Chappell clearly exercised independent judgment.

Rule 26 “serves an important purpose in apprising a party of the views of the opposing
party’s experts and permits adequate preparation for depositions and cross-examination at trial.”
Falconcrest Aviation, L.L.C. v. Bizjet Int’l Sales & Support, Inc., No. 03-CV-577, 2006 WL
1266447, at *1 (N.D. Okla. May 3, 2006) (citing Anderson v. Hale, No. CIV-02-0113-F, 2002
WL 32026151, at *2 (W.D. Okla. Nov. 4, 2002)). Because Plaintiffs provided neither timely
disclosures required by Rule 26 nor an expert report for Dr. Chappell, he consequently may not
“supply evidence on a motion, at a hearing, or at a trial, unless the failure was substantially
justified or is harmless.” See Fed. R. Civ. P. 37(c)(1). Further, a party “is justified in [its]
expectation that [the] identity [of the other party’s attack witness] would have been disclosed
under Fed. R. Civ. P. 26(a),” even though a court generally may consider otherwise inadmissible
evidence in connection with Daubert briefing. See Reed v. Smith & Nephew, Inc., 527 F. Supp.
2d 1336, 1347-48 (W.D. Okla. 2007) (striking “attack expert” affidavit filed in support of motion

to exclude expert testimony).
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Courts, including this Court, have not allowed parties to flout the purpose of the Federal
Rules of Civil Procedure through untimely “attack experts” and self-bolstering expert affidavits.®
Indeed, even where a party provided timely expert disclosures and report, this Court has rejected
improper attempts to “buttress” an expert report made in the guise of supplemental reports. See
Palmer, 2007 U.S. Dist. LEXIS 56969, at *16-18; Quarles v. United States, No. 00-CV-0913,
2006 U.S. Dist. LEXIS 96392, at *16 (N.D. Okla. Dec. 5, 2006) (striking untimely attempt to
“bolster” expert report as prejudicial). To the extent Plaintiffs wished to rely on Dr. Chappell’s
work, he should have been timely disclosed as an expert witness to allow Defendants a fair
opportunity to consider his testimony. See Fed. R. Civ. P. 26(a)(2) (requiring written and timely
disclosures of all expert testimony upon which a party may rely); Dura, 285 F.3d at 613-14
(striking affidavits from previously undisclosed experts offered in support of Daubert briefing);
Palmer v. ASARCO Inc., 2007 WL 2254343, at **2-5 (N.D. Okla. Aug. 3, 2007) (excluding
affidavit attached to opposition to Daubert motion that supplied new analyses and previously
undisclosed opinions). However, Plaintiffs may not now submit Dr. Chappell’s declaration to
attack Dr. Cowan’s opinions and to bolster Dr. Olsen’s opinions with new information and
analysis. Id. Because Dr. Chappell was undisclosed as an expert by Plaintiffs and in light of the
resulting delays that would be caused by the admission of his untimely declarations, the
declarations should be stricken.

B. Jim Loftis’s declarations present untimely testimony from an undisclosed expert
and should be stricken.

% See, e.g., Palmer v. Asarco Inc., No. 03-CV-059, 2007 U.S. Dist. LEXIS 56969, at *18-19
(N.D. Okla. Aug. 3, 2007) (striking bolstering affidavit); Reed, 527 F. Supp. 2d at 1348; Hudgins
v. Vermeer Mfg. Co., 240 F.R.D. 682, (E.D. Okla. 2007) (striking bolstering expert report);
Leathers v. Pfizer, Inc., 233 F.R.D. 687, 699 (N.D. Ga. 2006) (striking bolstering expert report);
Dixie Steel Erectors, Inc. v. Grove U.S. L.L.C., No. CIV-04-390-F, 2005 WL 3558663, at *10
(W.D. OkKla. Dec. 29, 2005) (striking attack declaration).

10
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1. Dr. Loftis’s declarations filed in support of Plaintiffs’ Daubert challenges to Drs.
Andy Davis, Glenn Johnson, Brian Murphy, Charles Cowan, and Roger Olsen present
new, supplemental testimony from an undisclosed witness and should be stricken.
To support their challenges to Defendants’ experts Johnson, Cowan, Murphy, Davis, and
Olsen, Plaintiffs improperly rely on the declarations of Jim Loftis. [Dkt. Nos. 2064-5, EX. 4;
2083-4, Ex. C; 2074-4, Ex. C; 2072-5, Ex. D; 2198, Ex. D]. As discussed with regard to Dr.
Chappell, supra, allowing Plaintiffs to launch a surprise attack on Defendants’ experts through
Dr. Loftis’s new, untimely “expert” declaration — after discovery has closed and the deadline for
submitting expert reports has long since expired — would greatly prejudice Defendants. Plaintiffs
have not offered and cannot provide any reasonable justification as to why they should be
allowed to submit the untimely, supplemental opinions contained in Dr. Loftis’s declarations at
this stage of the case. Therefore, the Court should strike the Loftis declarations in their entirety.
As discussed supra, Rule 26(e) does not allow a party to use supplemental reports to
“sandbag one’s opponents with claims and issues which should have been included in the expert
witness’ report.” Palmer, 2007 U.S. Dist. 56969, at *15 (quoting Leviton Mfg. Co. v. Nicor, Inc.,
245 F.R.D. 524 (D.N.M. Apr. 20, 2007)). Simply put, an undisclosed witness may not submit an
untimely affidavit to bolster expert opinions or to support Daubert motions seeking to exclude
such opinions through “attack” opinions. See, e.g., Palmer v. Asarco Inc., No. 03-CV-059, 2007
U.S. Dist. LEXIS 56969, at *16-18 (N.D. Okla. Aug. 3, 2007)
Expert discovery for Plaintiffs’ non-damages experts closed in May 2008. [Dkt. No.
1658]. Defendants are busy preparing to meet the Court’s pretrial deadlines, in addition to
preparing for the September 21 start of trial. The late use of Dr. Loftis to support attacks on
defense expert opinions with his own untimely new opinions and analysis results in “significant

prejudice” to Defendants. Id. at 14. Further, “it would undercut the spirit of Rule 26 to permit a
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party to avoid the sanctions of Rule 37 merely by offering a witness up for deposition.”

Falconcrest Aviation, 2006 U.S. Dist. LEXIS 26356, at *15. Plaintiffs clearly are attempting to
circumvent this Court’s Order explicitly precluding supplemental and rebuttal reports (Dkt.
No0.1842) through untimely expert declarations. Notably, Plaintiffs have provided no argument
that the untimely, improper, prejudicial expert declaration by Dr. Loftis to buttress Roger Olsen®
and to attack defense experts is justified. Even if the Court determines that Plaintiffs were not
acting in bad faith by making the improper submission, however, lack of bad faith cannot
overcome the weight of the other factors discussed herein. See Palmer, 2007 U.S. Dist. LEXIS
56969, at *18.

Allowing Dr. Loftis’s declaration at this late date would surely cause trial preparation
delays because Defendants would require time to obtain and review his materials, and then to
prepare for and take his deposition. These delays could potentially necessitate the change of the
trial date, something Defendants wish to avoid.

Because Plaintiffs did not disclose Dr. Loftis as a testifying expert and in light of the
resulting delays that would be caused by the admission of his untimely declarations, the
declarations should be stricken.

2. Dr. Loftis’s declaration filed in support of Plaintiffs’ Response to Defendants’

Daubert challenge to Dr. Valarie Harwood presents untimely, supplemental testimony
and should be stricken.

“ While Defendants have requested Plaintiffs to produce Dr. Loftis’s materials, this in no way
constitutes a waiver of the untimeliness of the opinions and/or work by Loftis, nor does it excuse
the failure to disclose his status as a witness in the case. See Exhibit B.

® Plaintiffs similarly attempt to defend Dr. Olsen's work by attaching a 20-page declaration from
Dr. Loftis supplying new explanations and justifications for Olsen's work and purporting to "peer
review" his PCA methodology. This is new and undisclosed expert work that should be stricken.
See Dkt. No. 2198, Ex. D.
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Plaintiffs also rely on another declaration by Dr. Loftis in their efforts to rebut
Defendants’ Daubert challenge to Plaintiffs’ expert Dr. VValerie Harwood. [Dkt. No. 2116-6, EX.
H]. Dr. Loftis’ declaration merely serves to bolster and supplement Dr. Harwood's report, as she
admitted during her deposition testimony that she did not do any statistical analysis. See Dkt.
No. 2159, at 1 n.2, 4 n.7. Again, this new analysis performed by Dr. Loftis for Dr. Harwood
should have been submitted on a timely basis, and Plaintiffs provide no reasonable explanation
why it was not.

The work and analysis performed by Dr. Loftis and just now disclosed in the context of
defending a Daubert motion challenging Dr. Harwood’s opinions is inappropriate; this is work
and analysis that should properly have been included in Harwood’s report, considered materials,
or deposition. Dr. Harwood is not allowed now to rescue her unreliable report and opinions at
this late date through the declaration of an undisclosed expert. If a disclosed, testifying expert
who has submitted an expert report and who has been deposed may not submit an untimely
affidavit or report to bolster his own opinions, as this Court has previously held,® then certainly
an undisclosed expert like Dr. Loftis cannot do it. Therefore, Dr. Loftis’s declaration in support
of Dr. Harwood’s testimony should be stricken in its entirety.

C. Dr. Sadowsky’s declaration filed in support of Plaintiffs’ Opposition to Dr.
Harwood’s Daubert challenge presents untimely, supplemental testimony and
should be stricken.

As with Drs. Chappell and Loftis, discussed supra, Plaintiffs have introduced new
testimony through a declaration (and corresponding attachments) of a previously undisclosed
expert, Michael J. Sadowsky, Ph.D., in an attempt to bolster the scientific credibility of the work

of Dr. Valarie Harwood. [Dkt. Nos. 2115; 2116-1, Ex. D1; 2116-2, Ex. D2; and 2116-3, Ex. E].

® See generally Dkt. Nos. 1787, 1839, 1842,
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In essence, Dr. Sadowsky performed a previously undisclosed “review” of Dr. Harwood’s work
in this case, then filed a declaration reporting upon that review. Dr. Sadowsky’s declaration
should not be permitted for a number of reasons: it was submitted long after the close of
discovery and the deadlines for submission of expert reports; it contains completely new
analyses, methodologies, and conclusions that were never timely disclosed in any prior report;
and it is intended to fill gaps and correct deficiencies Defendants have identified in Dr.
Harwood’s work. See Dkt. No. 2159, at 4-6.

Dr. Sadowsky’s declaration and accompanying 64-page report are nothing less than an
entirely new and undisclosed expert report, and are far from harmless error. Plaintiffs made no
timely disclosures with respect to Dr. Sadowsky’s expertise, his opinions, or the basis for his
opinions as required by the Court’s scheduling Orders. And, indeed, the analysis he offers was
in large part performed after the deadline for expert disclosures in this case. See Dkt. No. 2115,
Ex. D, Attach. 1 (“Draft Final Project Report to Camp, Dresser & McKee . . . May 26, 2009).
Consideration of this report will cause prejudice to Defendants that cannot be cured, as
Defendants have had no opportunity to test Dr. Sadowsky’s work with regard either to trial or
current briefing. Allowing Defendants such a (rightful) opportunity will require disrupting trial
schedule or preparations. Therefore, the Court should strike, in its entirety, the declaration and
attachment of Dr. Sadowsky.

D. The declarations of Tamzen Macbeth, Ph.D. and Jennifer Weidhaas, Ph.D. filed in
support of Plaintiffs’ Opposition to Dr. Harwood’s Daubert challenge present
untimely new testimony and should be stricken.

Plaintiffs’ have introduced declarations by Drs. Macbeth and Weidhaas in support of Dr.
Harwood’s testimony. [Dkt. Nos. 2115, 2116-4, Ex. F and 2116-5, EX. G, respectively]. These

declarations make clear that Drs. Macbeth and Weidhaas are the scientists who actually
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completed the “biomarker” work referenced in Dr. Harwood’s expert report. They supply
rationales, justifications, and considerations never before mentioned by Dr. Harwood. See, e.g.,
Dkt. No. 2115, Ex. G 114-7 (Dr. Weidhaas setting out literature and MST methods purportedly
employed in development of biomarker); id. at 10-11 (excusing Dr. Harwood’s failure to
perform statistical analyses); Dkt. No. 2115 Ex. F {17-12 (Dr. Macbeth explaining procedures
that Northwind labs followed in developing biomarker methodology). This supports Defendants’
motion to preclude Dr. Harwood from testifying and also justifies the exclusion of these
improper declarations. See generally, Dkt. No. 2115.

As the Seventh Circuit held in Dura, an expert may not serve as the mouthpiece for the
work of others, and those others, who exercised independent technical expertise and judgment,
are not permitted to appear now for the first time at the Daubert stage to save the testifying
expert. Dura, 285 F.3d at 613-14. As with Dr. Chappell, to the extent that Plaintiffs intended to
rely on the work performed by Dr. Macbeth and Dr. Weidhaas, they should have been disclosed
as experts in order to allow Defendants a full and fair opportunity to assess their contributions in
that light. Without the required analyses, Defendants are now prejudiced in their ability to
respond to these late-added disclosures and opinions.

Separately, Drs. Macbeth and Weidhass both testify as to samples gathered and tests run
long after the expert reporting cutoff date. Indeed, it appears from their testimony that since
submitting their expert reports Plaintiffs have tested hundreds of samples with their purported
biomarker methodology. See, e.g., Dkt. No. 2115, Ex. G 14, 8-9 (Dr. Weidhaas testifying to
testing in Oklahoma, Georgia, Florida, Minnesota, Utah, Arkansas, Colorado, Idaho, West

Virginia, and Ohio); Dkt. No. 2115, Ex. F §15-6 (Dr. Macbeth testifying to the same, and also
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relying on Dr. Sadowsky’s tardy analysis). None of these samples or test results has ever been
reviewed by, or even produced to, Defendants.

Because their opinions represent undisclosed expert testimony and new, untimely
analysis, the declarations (and corresponding attachments) of Drs. Macbeth and Weidhaas should

be stricken in their entirety.

E. Darren Brown’s “affidavit” filed in support of Plaintiffs’ Daubert challenge to Jay
Churchill presents untimely, supplemental, and rebuttal testimony and should be
stricken.

When filing their Motion in Limine to preclude the expert testimony of Defendants’
witness Jay Churchill, Plaintiffs introduced a declaration by Darren Brown.” [Dkt. No. 2058-7,
Ex. F]. Plaintiffs are attempting to bolster and strengthen the opinions of Mr. Brown through his
declaration by merely supplementing earlier work, and by attempting to rebut Mr. Churchill’s
report for the defense by trying to rectify or explain away Churchill’s criticisms of Plaintiffs’
sampling program led by Brown. This is precisely the type of work that Akeva foretold could
wreak havoc “in docket control and amount to unlimited expert opinion preparation.” Akeva v.
Mizuno, 212 F.R.D. 306, at 310 (M.D.N.C. 2002). Additionally, as noted, this Court has held
that supplemental and rebuttal expert reports will not be allowed.

Mr. Brown’s declaration is rebuttal in nature, and exceeds the permissible bounds of an
expert errata. Although Mr. Brown oversaw the majority of the sampling efforts by Plaintiffs in
this matter, Mr. Brown’s original report was unclear as to which versions of the Standard
Operating Procedures (SOPs) produced by Mr. Brown were actually followed by Plaintiffs’
experts, if any. Unfortunately, Mr. Brown was also unable to articulate which of the SOPs, if

any, were followed by Plaintiffs’ other experts during his deposition testimony. See Exhibit C,

" The declaration is styled as an “Affidavit,” but was not actually made under oath.
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portions of Mr. Brown’s deposition testimony at p. 18 - 20, 36 -37, and 43 - 52. Now Mr.
Brown, through his “affidavit,” attempts to rectify the problems pervasive throughout Plaintiffs’
sampling campaign, Brown’s own report, and his testimony by highlighting which SOPs Brown
now claims his teams followed. Unfortunately for Mr. Brown, the time for such explanation
passed over a year ago when his report was due. Mr. Brown’s attempt to bolster his report by
telling the defense at this late date which SOPs were supposedly used and to rebut Mr.
Churchill’s criticisms about Brown’s previous failure to do so through this late-produced
affidavit is not permissible under Palmer.®

In his affidavit, Mr. Brown seeks extensively to rebut Mr. Churchill’s testimony from the
hearing on Plaintiffs” preliminary injunction (PI) request. [Dkt. No. 2058-7, Ex. F at 14]. Mr.
Churchill’s PI hearing testimony was given February 22, 2008, some 12 weeks prior to Mr.,
Brown’s submitting his report on May 15, 2008. Any pertinent observations of Mr. Churchill’s
PI testimony should have been included in Mr. Brown’s May 15, 2008 report, rather than in this
late-disclosed attack affidavit. Furthermore, several of the issues remarked upon in Mr. Brown’s
affidavit were, in fact, explained in Mr. Churchill’s deposition testimony, which Mr. Brown
apparently failed to review.® Mr. Brown also includes in his affidavit a “cross contamination
mass evaluation” that is entirely new to his previously-submitted opinions. [Dkt. No. 2058-7,
Ex. F, 126]. “Bolstering” beyond the expert reporting deadline is clearly impermissible. In
Dura, 285 F.3d 609, the Court excluded affidavits of four professionals who had worked on a
project, because their disclosure was untimely. Similarly, Mr. Brown had the opportunity in his

report, and subsequently during his deposition testimony, to clarify CDM’s SOPs and to offer

% In expressing disagreement with Mr. Churchill, Mr. Brown’s affidavit offers no support
satisfying Daubert criteria and, consequently, is not relevant to a Daubert analysis.

® Mr. Brown’s affidavit makes no representation that he read Mr. Churchill’s deposition
testimony.
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any opinions he formed in rebuttal to Mr. Churchill’s PI testimony. Furthermore, there is not
allowance under the Scheduling Order for Mr. Brown to come forward now with an analysis to
try to explain away the cross-contamination of samples noted in Mr. Churchill’s PI testimony
and in his final report. Mr. Brown’s failure to write a scientifically valid or understandable
report does not justify the delays the admission of his affidavit would surely cause Defendants.
Defendants’ experts went forward with preparing opinions without the information they clearly
should have had as to Plaintiffs’ sampling techniques and SOPs, and Plaintiffs failed even to
attempt any clarification of these uncertainties until now. Plaintiffs’ calculated decision to keep
the defense in the dark for so long — particularly when they are being criticized for the
consequences of that decision — would, if not prohibited, lead to major rework by many of the
defense experts (who wanted the sampling techniques and SOP information many months ago
when they were doing their work in this case). For these reasons, the “affidavit” of Mr. Brown
should be stricken. [Dkt. No. 2058, Ex. F].

F. Roger Olsen’s declarations are untimely and should be stricken.

1. Dr. Olsen’s declaration filed in support of Plaintiffs’ Motion for Partial Summary
Judgment presents untimely, supplemental testimony and should be stricken.

Dr. Olsen’s declaration filed in support of Plaintiffs’ Motion for Partial Summary
Judgment presents untimely, supplemental testimony and should be stricken. [Dkt. Nos. 2062
and 2103-10, Ex. 116]. In this declaration, Dr. Olsen attempts to explain numerous figures and
appendices in his original report issued on May 14, 2008. Specifically, Dr. Olsen adds testimony
regarding Figures 6.5-2, 6.5-4, 6.5-6, and 6.5-8. If Dr. Olsen needed to convey this information,
he should have included it in his original report. His omission up to now of information
regarding concentrations, which bolsters his original opinions, is not the type of omission

contemplated by Rule 26 and supplementation repairing this omission should not be allowed at
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such a late date. Dr. Olsen is not correcting errors, but is adding supporting data and information
to bolster his opinions.

Additionally, Dr. Olsen attempts to explain Appendix D, Table 1 of his report. Likewise,
such explanations should have been included in his original report. Dr. Olsen’s supplement
through his declaration attached to Plaintiffs’ Motion for Partial Summary Judgment should be
stricken in its entirety. Akeva v. Mizuno, 212 F.R.D. 306, at 310 (M.D.N.C. 2002).

2. Dr. Olsen’s declarations filed in support of Plaintiffs’ Daubert challenge to Drs.
Andy Davis and Glenn Johnson present untimely, supplemental testimony and should
be stricken.

Dr. Olsen’s declaration filed in support of Plaintiffs’ Daubert challenge to Dr. Andy
Davis presents untimely, supplemental testimony and should be stricken. [Dkt. No. 2064-4, EX.
3]. See Dixie Steel Erectors, Inc. v. Grove U.S. L.L.C., No. CIV-04-390-F, 2005 WL 3558663,
at *10 (W.D. Okla. Dec. 29, 2005) (striking attack declaration).

Dr. Olsen’s declaration discusses whether dry weight concentrations are “the only
consistent and comparable results” and how dry weight concentrations are used by scientists.
None of these issues were included in his previous expert disclosures or report, so Defendants
have had no opportunity to explore Dr. Olsen’s expertise or opinions on this topic. Neither does
his report contain a description of having used the measured value of the moisture content to
calculate the dry weight of the sediment samples, as Dr. Olsen states in his new declaration. If
he had ever made those types of disclosures on a timely basis, Plaintiffs would have simply cited
to Dr. Olsen’s timely disclosed opinions for these propositions rather than having to rely on a
new substantive declaration to try and wedge these new disclosures into the case.

Dr. Olsen’s report provides an in-depth account of his sampling methodology. (Olsen R.

at 2-20 — 2-22.) In over two pages, Dr. Olsen describes the methodology and practice for taking
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sediment samples in rivers and small lakes. Id. With regard to the laboratory analysis, Dr. Olsen
states: “during Phase 2, sediments were analyzed in the laboratory for their size fraction
distribution, as well as for nutrients, metals and bacteria.” Id. at 2-22. There is no mention of
wet or dry weight concentrations, percentages, or calculations. Dr. Olsen testified that he
converted the poultry weight to dry weight to be consistent with Dr. Engel’s cattle waste
calculations, which used dry weight. [Exhibit D, Portions of Olsen Dep. Vol. I at 172:23 —
173:9].

In his new declaration, Dr. Olsen draws attention to Table 18 in Appendix D of his
report. Table 18 is titled Summary of River Sediment Samples and reflects moisture as a single
parameter; however, the table evidences nothing more than the fact that Dr. Olsen measured the
moisture content of all the samples. See Olsen R. App. D, Table 18. The table listing moisture
content does not establish the fact, or support the argument, that dry weight concentrations are
universally used by all scientists, or that they are the only consistent and comparable results.
That new contention in his declaration is beyond the scope of Dr. Olsen’s timely disclosed
opinions, rendering the new opinions supplemental and untimely.

Similarly, Dr. Olsen’s declaration filed in support of Plaintiffs’ Daubert challenge to Dr.
Glenn Johnson presents untimely new testimony and should be stricken. [Dkt. No. 2083-5, Ex.
D]. In this declaration, Dr. Olsen further attempts to bolster his opinions regarding Principal
Components Analysis (PCA) and controlling factor processes. Further, Dr. Olsen in his
declaration attempts to correct values presented by Plaintiffs’ counsel during the deposition of
Dr. Johnson. [Dkt. No. 2083-5, Ex. D at 7, 1 9]. While Plaintiffs’ counsel may have misspoken
during Dr. Johnson’s deposition, it is not for Dr. Olsen to make such a correction and to offer

such an opinion.
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Dr. Olsen also cites some literature in his declaration that he did not previously consider
in his expert report, presumably to try and bolster his opinions at this late date. [Dkt. No. 2083-
5, Ex. D at 14, paragraph 14]. While this is literature cited by Dr. Johnson, it is not appropriate
at this point in time for Dr. Olsen to claim reliance on this literature and render supplemental
opinions based upon it.

Finally, Dr. Olsen continually refers to and defines terms in his declaration that were
previously unconsidered in his original report, such as “salty.” [Dkt. No. 2083-5, Ex. D at 12, 15
— 16, and 29]. All of Dr. Olsen’s declarations are supplemental in nature, untimely, and should
be stricken in their entirety. Akeva v. Mizuno, 212 F.R.D. 306, at 310 (M.D.N.C. 2002).

G. Christopher Teaf’s declaration filed in support of Plaintiffs’ Daubert challenge to

Dr. Timothy Sullivan and his affidavit filed in support of Plaintiffs’ Opposition to

summary judgment (RCRA) present untimely new testimony and should be

stricken.

1. Dr. Teaf’s declaration filed in support of Plaintiffs’ Daubert challenge presents
untimely, supplemental testimony and should be stricken.

In Plaintiffs’ Motion in Limine to Preclude the Expert Testimony of Defendants” Witness
Timothy J. Sullivan, Ph.D., a declaration by Dr. Chris Teaf is incorporated and attached. [Dkt.
Nos. 2071 and 2071-4, Ex. C, respectively]. The majority of Dr. Teaf’s declaration serves as a
disallowed rebuttal report to Dr. Sullivan’s work. As discussed supra, this Court held that expert
rebuttal reports should not be anticipated, would not be admitted, and would ultimately “increase
the cost of this litigation and delay its ultimate resolution.” [Dkt. Nos. 1787 and 1842,
respectively].

Dr. Teaf’s declaration is also beyond the bounds of appropriate supplementation because
it does not attempt to correct anything in his prior work. Although Dr. Teaf’s expert report

contained a discussion of the geometric mean standards found in Oklahoma Administrative Code
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Title 785, Chapter 45, Dr. Teaf’s analysis focused on compliance with Oklahoma’s water quality
criteria. In contrast, Dr. Sullivan uses a geometric means analysis of bacterial levels to
demonstrate the fact that the Illinois River Watershed is no different than several other
watersheds throughout the State. Because Dr. Teaf’s original report did not contain this type of
analysis, his declaration on such matters cannot be said to correct anything in his report.
Therefore, under the prior rulings of this Court, Dr. Teaf’s declaration is a disallowed rebuttal to
Dr. Sullivan’s work. [Dkt. Nos. 1787 and 1842].

As the Court in Palmer, supra, held, “Under Rule 26(a)(2), courts may exclude specific
opinions or bases for the expert's opinions that were not fairly disclosed in the expert's report.”
Palmer at *2. Supplementation “means correcting inaccuracies or filling the interstices of an
incomplete report based upon information that was not available at the time of the initial
disclosure.” Keener v. United States, 181 F.R.D. 649, 640 (D. Mont. 1998) (emphasis added).
Rule 26(e) imposes a duty to supplement — it does not grant Plaintiffs the right to belatedly
produce new expert opinions. See St. Paul Mercury Ins. Co. v. Capitol Sprinkler Inspection, Inc.,
No. 05-2115 (CKK), 2007 WL 1589495, at *9 (D.D.C. 2007).

The information included in Dr. Teaf’s declaration was readily available at the time of his
original report and during his deposition testimony, but he failed to address it or offer these
opinions in a timely fashion. Therefore, Dr. Teaf’s declaration should be stricken in its entirety.

2. Dr. Teaf’s affidavit filed in support of Plaintiffs” Opposition to Motion for Summary
Judgment presents untimely, supplemental testimony and should be stricken.

Dr. Teaf’s opinions contained in his June 1, 2009 affidavit, Dkt. No. 2130-3, Ex. 82, filed
in support of Plaintiffs’ opposition to Defendants’ Joint Motion for Summary Judgment on
Plaintiffs’ RCRA Claim (Count 3) (Dkt. No. 2125) are likewise improper because they are

beyond the bounds of appropriate supplementation of the opinions offered in Dr. Teaf’s expert
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report, and because they constitute improper rebuttal testimony to various expert opinions
offered by Defendants. For example, in his affidavit, Dr. Teaf asserts new opinions related to the
survivability of bacteria in the environment and new speculations as to why the Oklahoma State
Department of Health has never conducted an outbreak investigation in the IRW. See Dkt. No.
2130-3, Ex. 82, 11 7, 8, and 14. These opinions cannot reasonably be understood as
supplementing Dr. Teaf’s prior opinions and, instead, represent Dr. Teaf’s offering of new
opinions in an attempt to cure the deficiencies of his prior testimony as identified by

Defendants. Therefore, Dr. Teaf’s affidavit filed as Exhibit 82 to Docket No. 2130-3 should be
stricken by this Court.™®

H. Plaintiffs’ expert declarations submitted in opposition to Defendants’ Daubert
motions present untimely, supplemental testimony and should be stricken.

In addition to the aforementioned new expert materials that Plaintiffs submitted in
support of their own motions, Plaintiffs responded to Defendants” Daubert motions by
submitting more than a hundred pages of new, previously undisclosed expert opinions in the
form of declarations. For example, Dr. Engel submitted a 33-page detailed declaration akin to a
second expert report in response to Defendants’ Daubert motion. See Dkt. No. 2158-1, Ex. C.
The new declaration sets forth new opinions on a variety of topics, and frankly admits that it

consists of new expert opinion created specifically to respond to the recent deposition of a

1% In addition to the new declaration and affidavit discussed supra, Dr. Teaf has authored
another new Declaration dated June 4, 2009. Plaintiffs filed Dr. Teaf’s new Declaration
as Exhibit 1 to Plaintiff’s Response in opposition to Defendants’ Motion to Exclude the
Testimony of Dr. Teaf. See Dkt. No. 2156-2, Ex. 1. Remarkably, Dr. Teaf’s new
Declaration consists of his own self-serving opinions that he is qualified to render the
expert opinions challenged in Defendants’ Motion and his opinion that his earlier
opinions are reliable and admissible. See, e.g., id. at 4, 5, 14-18. Therefore, Dr. Teaf’s
Declaration should be excluded because it is nothing more than his own ipse dixit
statements that his opinions should not be excluded under Daubert and this determination
Is reserved exclusively for the Court.
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defense expert and to the points raised in Defendants’ Daubert motion. See id. at 16 ( “I have
studied the Daubert Motion of the Defendants .... | also attended the deposition of Dr. Bierman,
the Defendants’ modeling expert. The points | will make are based on my experience, the
scientific literature, Dr. Bierman’s deposition, and the Defendants’ motion.”). This new expert
report comes complete with a lengthy bibliography of the scientific literature Dr. Engel consulted
to draft what is essentially a new expert report. See id. at 34-37.™

This endless expert tit-for-tat is not appropriate. Rule 26 and this Court’s scheduling
Orders exist precisely to prevent this conduct.*? If these new expert declarations are not stricken,
Defendants will be required to go through another round of expert work to offer a fresh round of
rebuttal opinions to Plaintiffs’ latest expert reports. This would result in an unnecessary waste of
resources and would necessitate a postponement of the trial date.

IV.  CONCLUSION

As the Court is aware, “the orderly conduct of litigation demands that expert opinions
reach closure.” Miller v. Pfizer, Inc., 356 F.3d 1326, 1334 (10th Cir. 2004). Permitting
Plaintiffs” continual supplementation of their expert work and permitting new expert opinions
one year beyond the close of Plaintiffs’ expert deadlines unfairly prejudices Defendants and is
counter to the timely resolution of this matter. Further, Plaintiffs’ blatant defiance of previous
Court oOrders regarding supplementation and rebuttal work walks dangerously close to the line

of bad faith. For the reasons stated herein, Defendants respectfully request the Court strike the

1 Similarly, Plaintiffs” opposition to Defendants’ Daubert motion seeking to preclude Dr.
Olsen’s testimony includes additional sampling and investigation conducted by Dr. Berton Fisher
well after the running of the expert discovery deadline. See Dkt. No. 2198, Ex. H.

2 Plaintiffs have served some declarations that do no more than quote the material in Plaintiffs'
expert reports. Defendants do not seek to strike those declarations in this motion, but rather
focus on the hundreds of pages of entirely new analyses and expert opinions that Plaintiffs
attached to their recent motions and response briefs.
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aforementioned new expert opinions that Plaintiffs submitted in response to the recent summary

judgment and Daubert briefs [e.g. R. Chappell, Dkt. No. 2072-6, Ex. E and 2198, Ex. E; J.

Loftis, Dkt. Nos. 2064-5, Ex. 4; 2083-4, Ex. C; 2074-4, Ex. C; 2072-5, Ex. D; 2116-6, Ex. H;

and 2198, Ex. D; M. Sadowsky, Dkt. Nos. 2116-1, Ex. D1; 2116-2, Ex. D2; and 2116-3, EX. E;

T. Macbeth , Dkt. No. 2116-4, Ex. F; J. Weidhaas, Dkt. No. 2116-5, Ex. G; D. Brown, Dkt. No.

2058-7, Ex. F; R. Olsen, Dkt. Nos. 2103-10, Ex. 116; 2064-4, Ex. 3; and 2083-5, Ex. D; C. Teaf,

Dkt. No. 2071-4, Ex. C; 2130-3, Ex. 82; and 2156-2, Ex. 1; B. Engel, Dkt. No. 2158-1, Ex. C;

and, B. Fisher, Dkt. No. 2198, Ex. H] and for any and all other relief to which they may be

entitled.

Respectfully submitted,

/sl James M. Graves

James M. Graves (OB #16657)

Woody Bassett (appearing pro hac vice)
K.C. Dupps Tucker (appearing pro hac vice)
BASSETT LAW FIRM LLP

221 North College Avenue

P.O. Box 3618

Fayetteville, AR 72702-3618

(479) 521-9996

(479) 521-9600 Facsimile

-and-

Randall E. Rose (OB #7753)
George W. Owens

THE OWENS LAW FIRM, P.C.
234 West 13" Street

Tulsa, OK 74119

(918) 587-0021

(918) 587-6111 Facsimile

ATTORNEYS FOR GEORGE’S, INC. and

GEORGE’S FARMS, INC., and for purposes of this
Motion, for all defendants
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Leslie Jane Southerland

Colin Hampton Tucker

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE, PLLC

100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100

Tulsa, OK 74121-1100

Telephone: (918) 582-1173

Facsimile: (918) 592-3390

-and-

Terry Wayen West
THE WEST LAW FIRM
-and-

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
Todd P. Walker
Christopher H. Dolan
FAEGRE & BENSON LLP
2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, MN 55402
Telephone: (612) 766-7000
Facsimile: (612) 766-1600

-and-

Dara D. Mann
MCKENNA, LONG & ALDRIDGE, LLP

ATTORNEYS FOR CARGILL, INC. and CARGILL
TURKEY PRODUCTION, LLC
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Stephen L. Jantzen, OBA #16247

Patrick M. Ryan, OBA #7864

Paula M. Buchwald

RYAN, WHALEY, COLDIRON & SHANDY, P.C.
119 North Robinson

900 Robinson Renaissance

Oklahoma City, OK 73102

Telephone: (405) 239-6040

Facsimile: (405) 239-6766

-and-

Thomas C. Green, Esq.

Mark D. Hopson, Esqg.

Jay T. Jorgensen, Esq.

Gordon D. Todd

SIDLEY AUSTIN BROWN & WOOD LLP
1501 K Street, N.W.

Washington, D.C. 20005-1401

Telephone: (202) 736-8700

Facsimile: (202) 736-8711

-and-

Robert W. George

Vice President & Associate General Counsel
L. Bryan Burns

Timothy T. Jones

Tyson Foods, Inc.

2210 West Oaklawn Drive

Springdale, Ark. 72764

Telephone: (479) 290-4076

Facsimile: (479) 290-7967

-and-

Michael R. Bond

KuTtak Rock LLP

Suite 400

234 East Millsap Road
Fayetteville, AR 72703-4099
Telephone: (479) 973-4200
Facsimile: (479) 973-0007
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ATTORNEYS FOR TYSON FOOQODS, INC.; TYSON
POULTRY, INC.; TYSON CHICKEN, INC.; and
COBB-VANTRESS, INC.

A. Scott McDaniel, OBA # 16460

Nicole M. Longwell, OBA #18771

Philip D. Hixon, OBA #19121

Craig A. Mirkes, OBA #20783

McDANIEL, HIXON, LONGWELL & ACORD, PLLC
320 South Boston Avenue, Suite 700

Tulsa, OK 74103

Telephone:  (918) 382-9200

Facsimile: (918) 382-9282

-and-

Sherry P. Bartley (Appearing Pro Hac Vice)
MITCHELL, WILLIAMS, SELIG, GAGES &
WOODYARD, P.L.L.C.

425 W. Capitol Avenue, Suite 1800

Little Rock, AR 72201

Telephone: (501) 688-8800

ATTORNEYS FOR PETERSON FARMS, INC.

Robert E. Sanders

E. Stephen Williams
YOUNG WILLIAMS P.A
2000 AmSouth Plaza

P.O. Box 23059

Jackson, MS 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

-and-
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Robert P. Redemann, OBA #7454

Lawrence W. Zeringue, OBA #9996

David C. Senger, OBA #18830

PERRIN, McGIVERN, REDEMANN, REID, BERRY &
TAYLOR, P.L.L.C.

P.O. Box 1710

Tulsa, OK 74101-1710

Telephone: (918) 382-1400

Facsimile: (918) 382-1499

COUNSEL FOR CAL-MAINE FOODS, INC.
and CAL-MAINE FARMS, INC.

John R. Elrod, Esg.

Vicki Bronson, OBA #20574
P. Joshua Wisley

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, LLP
211 East Dickson Street
Fayetteville, AR 72701
Telephone: (479) 582-5711
Facsimile: (479) 587-1426

ATTORNEYS FOR SIMMONS FOODS, INC.

CERTIFICATE OF SERVICE

| certify that on the 17" day of June, 2009, I electronically transmitted the attached
document to the following ECF registrants:

W. A. Drew Edmondson, Attorney General fc_docket@oag.state.ok.us

Kelly Hunter Burch, Assistant Attorney General  kelly _burch@oag.state.ok.us

J. Trevor Hammons, Assistant Attorney General ~ trevor_hammons@oag.state.ok.us
Daniel P. Lennington, Assistant Attorney General daniel.lennington@oag.ok.gov

Melvin David Riggs
Joseph P. Lennart
Richard T. Garren
Sharon K. Weaver
Robert Allen Nance
Dorothy Sharon Gentry

driggs@riggsabney.com
jlennart@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com
rnance@riggsabney.com
sgentry@riggsabney.com
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David P. Page
Riggs Abney Neal Turpen Orbison & Lewis

Louis W. Bullock
Robert M. Blakemore
Bullock, Bullock & Blakemore

Elizabeth C. Ward
Frederick C. Baker
William H. Narwold
Lee M. Heath
Elizabeth Claire Xidis
Ingrid L. Moll
Jonathan D. Orent
Michael G. Rousseau
Fidelma L. Fitzpatrick
Motley Rice, LLC

dpage@riggsabney.com

Ibullock@mkblaw.net
bblakemore@bullockblakemore.com

Iward@motleyrice.com
fbaker@motleyrice.com
bnarwold@motleyrice.com
Iheath@motleyrice.com
exidis@motleyrice.com
imoll@motleyrice.com
jorent@motleyrice.com
mrousseau@motleyrice.com
ffitzpatrick@motleyrice.com

COUNSEL FOR PLAINTIFFS, STATE OF OKLAHOMA

Stephen L. Jantzen

Patrick M. Ryan

Paula M. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson
Jay Thomas Jorgensen
Timothy K. Webster
Thomas C. Green
Gordon D. Todd
Sidley Austin LLP
Robert W. George
L. Bryan Burns
Michael Bond

Erin W. Thompson
Kutak Rock LLP

sjantzen@ryanwhaley.com
pryan@ryanwhaley.com
pbuchwald@ryanwhaley.com

mhopson@sidley.com
jjorgensen@sidley.com
twebster@sidley.com
tcgreen@sidley.com
gtodd@sidley.com

robert.george@tyson.com
bryan.burns@tyson.com
michael.bond@kutakrock.com
erin.thompson@kutakrock.com

Page 34 of 38

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,

INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin
David Gregory Brown
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Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net
Lawrence W. Zeringue Izeringue@pmrlaw.net
David C .Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com
Young Williams P.A.

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

A. Scott McDaniel smcdaniel@mhla-law.com
Nicole Longwell nlongwell@mhla-law.com
Philip Hixon phixon@mbhla-law.com
Craig A. Merkes cmerkes@mbhla-law.com
McDaniel, Hixon, Longwell & Acord, PLLC

Sherry P. Bartley sbartley@mwsgw.com

Mitchell, Williams, Selig, Gates & Woodyard, PLLC
COUNSEL FOR PETERSON FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk rfunk@cwlaw.com

Conner & Winters, LLLP
COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker jtuckercourts@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com
Theresa Noble Hill thillcourts@rhodesokla.com

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West terry@thewestlawfirm.com
The West Law Firm

Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bjones@faegre.com
Krisann Kleibacker Lee kklee@faegre.com

Todd P. Walker twalker@faegre.com
Christopher H. Dolan cdolan@faegre.com

Faegre & Benson LLP

Dara D. Mann dmann@mckennalong.com
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McKenna, Long & Aldridge, LLP
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC

Michael D. Graves mgraves@hallestill.com

D. Kenyon Williams, Jr. kwilliams@hallestill.com

Hall, Estill, Hardwick, Gable, Golden & Nelson

COUNSEL FOR POULTRY GROWERS/ INTERESTED PARTIES/ POULTRY
PARTNERS, INC.

Charles Moulton, Sr. Assistant Attorney General  charles.moulton@arkansasag.gov
Kendra Akin Jones, Assistant Attorney General Kendra.Jones@arkansasag.gov
Office of the Attorney General

COUNSEL FOR STATE OF ARKANSAS AND THE ARKANSAS NATURAL
RESOURCES COMMISSION

Richard Ford richard.ford@crowedunlevy.com
LeAnne Burnett leanne.burnett@crowedunlevy.com
Crowe & Dunlevy

COUNSEL FOR OKLAHOMA FARM BUREAU, INC.

Robin S. Conrad rconrad@uschamber.com
National Chamber Litigation Center

Gary S. Chilton gchilton@hcdattorneys.com

Holladay, Chilton and Degiusti, PLLC

COUNSEL FOR US CHAMBER OF COMMERCE AND AMERICAN TORT REFORM
ASSOCIATION

Mark Richard Mullins richard.mullins@mcafeetaft.com
McAfee & Taft

COUNSEL FOR TEXAS FARM BUREAU; TEXAS CATTLE FEEDERS
ASSOCIATION; TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS
ASSOCIATION OF DAIRYMEN

Mia Vahlberg mvahlberg@gablelaw.com
Gable Gotwals

James T. Banks jtbanks@hhlaw.com
Adam J. Siegel ajsiegel@hhlaw.com

Hogan & Hartson, LLP
COUNSEL FOR NATIONAL CHICKEN COUNCIL; POULTRY AND EGG
ASSOCIATION & NATIONAL TURKEY FEDERATION

John D. Russell jrussell@fellerssnider.com
Fellers, Snider, Blankenship, Bailey & Tippens, PC
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William A. Waddell, Jr. waddell@fec.net
David E. Choate dchoate@fec.net
Friday, Eldredge & Clark, LLP

COUNSEL FOR ARKANSAS FARM BUREAU FEDERATION

Barry Greg Reynolds reynolds@titushillis.com
Jessica E. Rainey jrainey@titushillis.com
Titus, Hillis, Reynolds, Love, Dickman & McCalmon

Nikaa Baugh Jordan njordan@lightfootlaw.com

William S. Cox, 1 wcox@lightfootlaw.com

Lightfoot, Franklin & White, LLC

COUNSEL FOR AMERICAN FARM BUREAU AND NATIONAL CATTLEMEN’S
BEEF ASSOCIATION

I also hereby certify that | served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:

David Gregory Brown
Lathrop & Gage, LC

314 E. High Street
Jefferson City, MO 65101

Thomas C. Green

Sidley Austin Brown & Wood, LLP
1501 K. St. NW

Washington, DC 20005

Cary Silverman

Victor E. Schwartz

Shook, Hardy & Bacon LLP
600 14™ St. NW. Ste. 800
Washington, DC 20005-2004
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Dustin McDaniel

Justin Allen

Office of the Attorney General (Little Rock)
323 Center Street, Suite 200

Little Rock, AR 72201-2610

J.D. Strong

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

Steven B. Randall
58185 County Road 658
Kansas, OK 74347

George R. Stubblefield
HC 66 Box 19-12
Proctor, OK 74457

/s/ James M. Graves
James Graves
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